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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: Novenber 20, 1990
CASE NO. 89-JTP-20

IN THE MATTER OF

LAKE CUMBERLAND COWMMUNI TY
SERVI CES ORGANI ZATI ON,

COVPLAI NANT,

Ve

U S. DEPARTMENT OF LABOR,

 RESPONDENT,

AND

KENTUCKY FARMAORKER PROGRAMS, | NC.,

PARTY- | N- | NTEREST.

BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SI ON AND ORDER
BACKGROUND
This case arises under the Job Training Partnership Act
29 U.S.C. § 1501-1781 (1982), and the
20 CF.R Parts 629 and 633

(JTPA or the Act)
regul ations issued thereunder at

(1990) and 29 C F.R Part 17 (1990).
On Septenber 2, 1988, the United States Departnent of Labor

(Departnent or DOL) published a notice of invitation to public

agencies and private nonprofit organizations to submt to DOL

preapplications and funding applications to provide training and

enpl oynent services to mgrant and seasonal farmwrkers (MSF)
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under JTPA. ¥ Both the Conpl ai nant, Lake Cunberland Community
Servi ces organi zation (Lake Cunberland), and the Party-in-
Interest, Kentucky Farmworker Programs, Inc. (KFP), which was the
i ncunbent service provider, applied for grants as service
provi ders under JTPA Section 402, 29 U S. C § 1672, for the State
of Kentucky. The Gant Oficer selected KFP asthe grantee for
the Program Year (PY) 1989. # On May 2, 1989, Lake Cunberl and
appealed its nonselection as grantee, pursuant to Section 166(a),
JtPA, 29 U.S.C. § 1576(a), and 20 cFR.§ 629.57(a). KFP was
added as a party to the proceeding on Decenber 13, 1989, with

full privileges as a participant. [In the Matter of Lake

Cunberl and Conmunitv Services Oraganization v. U.S. Department of

Labor and Kentucky Farmwrker Prosrans. Inc., Case No. 89-JTP-20,

Adm nistrative Law Judge (ALJ) Rudolf L. Jansen, Decision and
Oder (D. and 0.) issued June 14, 1990, slip op. at 2.

After a hearing and various subm ssions by the parties, the
ALT determined that the Gant Oficer's selection of KFP as the
Kentucky MSF program grantee "was not nmade in accordance with the
| aw since the applicant [KFP] was ineligible for consideration
due to its having failed to comply with the applicable filing
deadlines." D. and 0. at 11. The ALY then ordered that Lake

Y Job Training Partnershin Act: Maqgrant and Seasonal Farmworker
Prograns; Preavplications for Federal Assistance. and
Solicitation for Grant Application, 53 Fed. Reg. 34,178 (1988).

¥ Pursuant to the notice, grantees selected for PY 1989 woul d
not have to recompete for funding for PY 1990, provided
applicable regulatory requirements were nmet, an acceptable
training plan was submtted and funds were available. 53 Fed.
Reg. 34,181; 29 U . S.C § 1672(c)(2).
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Cunberland be immediately granted the relief in 20 cF R
§ 633.205(e), providing that a nonsel ected applicant which
successfully appeals its nonselection is to be selected within 90
days of the ALJ's deci sion.

The Gant O ficer and KFP tinely excepted to the ALJ's
decision, and on July 11, 1990, | asserted jurisdiction and
stayed the decision of the aLy. Thereafter Lake Cunberland noved
(and later renewed its notion) that the order asserting
jurisdiction be nodified to lift the stay of the ALI's decision
of June 14, 1990, and to permt the "switchover" procedure,
wher eby Lake Cunberland woul d be substituted for KFP, to go
forward. ¥ My Order of Septenber 21, 1990, denied these
motions ¥, noting that 29 C.F.R § 633.205(e) -- the regulation
pertaining to inplenmenting an ALI's decision favorable to a
nonsel ected applicant who successfully appeals the G ant
O ficer's designation of another applicant -- applies only if the
ALJ's decision is a final adjudicatory act. M July 11 order
stayed the ALJI's decision pending ny final determ nation,
embodied in this Final Decision and Oder which is the final
admnistrative adjudicatory act. The Act permts Secretarial
review of ALJ determnations, 29 U . S.C. § 1576(b), and it

controls all JTPA regulations including Section 633.205(e).

¥ Conpl ainant's Mtion to Enforce Regul ations Requiring

Swi tchover, dated July 30, 1990; Conplainant's Renewed Mtion to
Enforce Regulations Requiring Funding Swtchover, dated

Sept enber 11, 1990.

4 Sec. Order Denying Conplainant's Mtion and Renewed Mtion to
Enforce Regul ations Requiring Funding Swtchover.
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DI SCUSSI ON

The issue before nme is the ALJI's determ nation that KFP was
not an eligible applicant for the PY 1989 MSF grant because it
failed to comply with one filing requirement of the Departnent's
Septenber 2, 1988, Notice and Invitation for MSF G ant
Appl i cati ons. | disagree with the ALI's anal ysis supporting his
determ nation, and reverse his decision.

The Notice has four mjor elements. The third and fourth
elements are entitled "part || - Preapplication for Federal
Assistance" and "part II|l - Solicitation for Grant Application",
respectively. There is no issue in this case concerning the
applicability of these two parts of the notice to the grant
process, and there is no dispute that KFP conplied with the
filing deadline requirenents for its submssions to the Gant
Oficer.

What is in dispute is the applicability of certain |anguage
in the first elenent which is the preanble of the Notice, and
whet her that |anguage is mandatory regarding certain requirenents
in the second elenent. The preanble provides a brief overview of
the Notice. A "Dates" section establishes the deadlines for
preapplications and applications, and states that "no exception
to the nmailing and hand-delivery conditions set forth in this
notice will be granted. Preapplications and applications not
meeting the conditions set forth in this notice will not be
accepted." The third section provides the nane and address of

the Gant O ficer to whom the preapplications and applications
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must be mmiled or delivered. |t does not nention any other
addr essee.
The second el ement of the Notice, entitled "Part | =
I ntroduction," provides background information on regulations
pertaining to MSF prograns and grant adm nistration, and includes
a section headed Comments From the States which provides
Executive Order 12372, "Intergovernnental Review of
Federal Prograns," and the inplenmenting regulations at
29 CF.R Part 17, are applicable to this program
Pursuant to these requirenents, in States which have
established a consultation process expressly covering
this program applications shall be provided to the

State for comment. Since States may also participate
as conpetitors for this program applications shall be

submtted to the State upon the deadljne for subm ssion

to the DOL.. 20 C.F.R § 633.202(d). ¥
The Comments section continues by specifying a four step
timeframe to be followed for the State's comments concerning
applications it received. The first step requires the review ng
state agency, the State's Single Point of Contact (SPOC), to
provide its coments to DOL within 60 days after the deadline
date for applications, conformng to 29 CF.R § 17.8(a)(2).
The next three steps pertain to the timeframes w thin which poL
will forward the SpPoc's comments to the applicant: the response
by the applicant to DOL; and the time fromthe date of DOL's
notice to the SPOC of its decision concerning the comments and

response, and the inplementation date. The bal ance of Part |

¥ The |anguage of the regulation at 20 C F.R § 633.202(d)
differs fromthe preanble only in that the inplenmenting
regulatlons of the Executive Order are cited as being at "30
C.F.R Part 46," [sic] and the |ast sentence of the regulatory
subpart continues "instead of the usual 30-day period for
review. "
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pertains to state planning estimtes and the conpetitive point
advantage an applicant will receive if it has the Governor's
recommendati on.

The ALI held the deadline in the preanble of the Notice to
be mandatory, and controlling with regard to an applicant's
subm ssion to the SPOC as well as to the Gant Oficer. After
di scussing the preapplication and application filing dates, the
ALY states: "I interpret both of those provisions to relate to

both the federal application and the state application." D and

0. at 10 (enphasis supplied). It should be noted that the
applicant's submssion to the SPOC is not an application to the
state for funding, but rather a coov of its federal funding
application on which the SPOC is to comment.

Earlier in the decision, the ALT characterizes the selection

process for the MSF grants as a "partnership" effort between the
state and Federal agencies.

In nmy judgment, the provisions of 29 C.F.R Section
17.1(b) set the tone for the congressional directive
requiring the full participation of the
instrunentalities of state government. ... (1]t
seens clear to me that congressional intent mandates an
equal partnership between both the federal and state
governnental instrunmentalities. ... | believe that
the state's participation was considered by the
Congress to be equally inportant as that of the federa
gover nment .

D. and 0. at 9-10.
To support his interpretation, the ALY quotes at length from

the Senate Report acconpanying the Senate bill which was enacted



;
as JTPA. ¥ D. and 0. at 9. The quotation entitled

"Federalism" sets forth an enhanced role for the state and the
Governor in determning service delivery areas and in the basic
supervisory role over job training progranms previously perforned
by the Federal governnment. This |anguage, however, does not
pertain to federally admnistered national progranms under Title
IV of JTPA, of which the MSF programis one. The l|ast paragraph
of the Federalism section, omtted fromthe ALI's anal ysis,
details as follows areas which remain within the Federal purview
"tihe federal government will be responsible for devel oping

nati onwi de performance standards, operatinag national programs,

conducting research,' denonstration and evaluation activities, and
nmonitoring state performance." V
As the Senate Report states, the Mgrant and Seasonal
Far mwor ker prograns established under the Conprehensive
Enpl oynent and Training Act (CETA), 29 U S.C §§ 801, 873 (Supp.
V 1981), were "retained" under JTPA. ¥ The only significant
modi fication in JTPA directed the Secretary to strengthen the
sel ection and admnistrative processes of MSF progranms by the

inclusion of personnel with particular conpetence in the

10n

/' s. Rep. No. 469, 97th Cong., 2d Sess. 3, reprinted in 1982

U Code Cong. & Adm n. News (USCCAN) 2636.
U |d at 2638 (enphasis supplied).

8

2

Ld.at 2643.
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field.9 The JTPA | anguage concerning the consultative process
with state and | ocal officials actually reduced the likely state
and local role. ¥ Neither the Act nor the rel evant
|l egislative history is consistent with the ALI's view t hat
Congress intended MSF grantee selection to be a matter of
partnership between the states and the DOL. W

The Act and the pertinent regulations, reflecting the intent
of Executive Order No. 12,372, 3 C.F.R 197 (1982), revrinted in
31 U S.C § 6506 app. at 512 (1982), as anended, require the
Gant Oficer to consult with appropriate state officials. There
Is no dispute here that the Gant Oficer consulted with the
SPCC, that KrP's late filing did not interfere with the
consultative process, and that the Gant O ficer received the
SpPoC's comments in a tinely fashion. D. and 0. at 10. Ronald

Ransey, KFP's Executive Director, testified that the reason for

¥ See Section 402(e), JTPA, 29 U.S.C. § 1672(e). "The Secretary
isdirected to take appropriate action to establish

adm ni strative procedures and machinery (including personnel
having particular conpetence in this field) for the selection,
admi nistration, nonitoring and evaluation of mgrant and seasonal
fﬁ_rm/\orker's enpl oynent and training progranms authorized under
this Act.®

1% compare Section 402(d), JTPA, 29 U S.C. § 1672(d) ("... the
Secretary shall consult with appropriate state and | ocal
officials") with Section 303(e), CETA 29 U S.C § 873(e) (Supp.
V. 1981) ("(i]Jn admi nistering prograns under this section, the
Secretary shall consult with appropriate State and | ocal
officials and nay enter into agreements with such officials to
assist in the operation of such prograns.")

W By contrast, it is clear that Con?ress did contenplate a
"partnership" in the participation of |ocal elected officials and
representation from businesses, education and |abor in private

i ndustry councils. See USCCAN at 2638; 29 U S.C. §§ 1512-1513.
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KFP's late filing with the SPOC was to respond to a request from
the spoc's nanager, M. Bob Leonard, for additional material not
included with the application submtted to the Gant Oficer

The additional information was to assist the SPOCin its

eval uation of KFP's grant application. Hearing Transcript at 71-
73. The proffered reason for the delay was not contradicted by
Lake Cumberland at the hearing or subsequently. Nor was there
any prejudicial conduct toward any party. D. and 0. at 10.
Therefore, nothing of statutory or regulatory substance occurred
that woul d occasion the setting aside of the Gant Oficer's

sel ection of KFP as the MSF grantee.

The ALy erred in summarily dismssing the Gant Oficer's
argunent that the state filing date was directory and not
mandatory. Because of the Gant Oficer's responsibility in
sel ecting MSF grantees, this distinction is critical. The Gant
Oficer's responsibility to select a MSF grantee is singular
The spoc's reconmendation is not binding on the Secretary,
although it provides information that facilitates a reasoned
decision.. It was therefore error for the aLy to elevate a
procedural rule in a preanble concerning the filing of KFp's
subm ssion to the SPOC to a deadline which could act as a
jurisdictional bar to consideration of the project by the Gant
Oficer. Anple case |aw establishes that an agency always has
the discretion to relax procedural rules that are adopted to aid
in the exercise of its discretion, barring a show ng of

substantial prejudice to a complaining party. Anerican Farm
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Lines v. Black Ball Freight Service, 397 U S. 532, 538-39 (1969),
citing NLRB v. Monsanto Chemical Co.., 205 F.2d 763, 764 (8th Gr.

1953); Health Svstens Aaencv of Oklahomm. Inc. v. Norman, 589
F.2d 486, 489-92 (10th Cir. 1978). Here, no such prejudice was

shown.

Further, the record indicates that, had the SPOC received a
fundi ng proposal so late as to compromse its evaluation of the
proposal, under an established procedure it could request the
federal agency not to consider the proposal. 1 As borne out
by the record and by the ALI's di scussion, the eight day delay in
the spoc's recei pt of KFP's application did not result in any
problem for the spoc's consideration of the application or the
spoc's tinely response to the Gant Oficer.

Moreover, | am mndful of a further consideration - program
quality. The Congress intended the Departnment to fund only
prograns of proven effectiveness to neet the enploynent and

training needs of the Nation's mgrant and seasonal farmworker

L/ letter from Lee Troutw ne, Commi ssioner, to John G Prather
Esq. dated Decenber 18, 1989. Letter received and date stanped
by the Ofice of Admnistrative Law Judges, Decenber 21, 1989.
Response to Interrogatory No. 24. See also Kentucky

| ntergovernnental Procedural Guide - Section 2 - C earinghouse
Notification. (The guide is used by the Kentucky State

Q earinghouse which operates as the SPOC for JTPA grant
applications. The Guide states that nonconpliance with the
timeframes is not a jurisdictional bar to review but is rather
for the applicant's own best interest since the C earinghouse
reserves the right to recommend to a funding agency that a late
submtted application not be considered for funding until the
review is conpleted.)
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popul ation. ¥ Under JTPA, Federal personnel charged with the
overal |l responsibility for selection and adm nistration of the
MSF prograns were to have "particular conpetence in this field",
and responsibility for these prograns was retained by the
poL. The statutory goal is to provide a maxi mum benefit to
the progranis participants, and not to benefit putative service
provi ders.

In this case, a panel of program specialists rated each
application individually, and awarded the incumbent KFP 92.3
points out of a possible 100. Lake Cunberland was awarded 79
points. Even adding 5 points to Lake cumberland's earned score
because it is a governnental entity, KFP's earned total was
al rost 10% hi gher than Lake cCumberland's enhanced total. In
review ng the assessment of Kfp's application by the Governor's
office and various |ocal organizations, 12 |ocal agencies
endorsed KFp's project as subnmitted, one conditionally endorsed
the project, two had no comment, and only one, Lake Cunberland
Community Services Organization, indicated that xkrp's application

was unsatisfactory. ¥

B/ wrhe Secretary shall provide services to meet the enpl oynent
and training needs of mgrant and seasonal farmworkers through
such. . . ..grgani zations as the Secretary determnes to have ..
.a previously denmonstrated capability to administer effectively
a diversified enEonablllt devel opnment program for mgrant and
seasonal farmworkers." 29 U S.C § 1672 c)?l) (enmphasi's added).

W29 USC § 1672(e).
5 Conplainant's Exhibit 4, at 156-171.
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It is my decision that the intent of the Congress in
enacting JTPA is best served by affirmng the Gant Oficer's
sel ection of the Kentucky Farmworker Prograns, Inc. as the wr
grantee for Kentucky. Therefore, | REVERSE the ALY's

Clicabet

Secrg¢liary of Labor
Washington, D.C

determnation in this case.
SO ORDERED.
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U. S. DEPARTMENTOF LABCR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: Septenber 21, 1990
CASE NO.  89-JTP-20

IN THE MATTER OF

LAKE CUMBERLAND COVMUNI TY
SERVI CES ORGANI ZATI ON,

COVPLAI NANT,
V.
u.s. DEPARTMENT OF LABCR,
RESPONDENT,
AND
KENTUCKY FARMAORKER PROGRAMS, | NC.,
PARTY- | N- | NTEREST.

BEFORE: THE SECRETARY OF LABOR

ORDER DENYI NG COVPLAI NANT' S MOTI ON AND RENEVWED MOTI ON

TO ENFORCE REGULATI ONS REQUI RI NG FUNDI NG SW TCHOVER

On July 11, 1990, | issued an order in this case asserting
jurisdiction, establishing a briefing schedule, and staying the
deci sion bel ow of the Administrative Law Judge (ALJ). The
Conpl ai nant, Lake Cumberland Community Services O ganization,
filed a "Motion to Enforce Regul ations Requiring Funding
switchover" and supporting nenorandum received on July 31, 1990,
and filed a "Renewed Mdtion to Enforce Regul ations Requiring
Fundi ng switchover" and supporting menorandum received on
Sept enber 12, 1990, requesting that | nodify the July 11 Order

asserting jurisdiction by lifting the stay of the ALJI's deci sion
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of June 14, 1990, and permtting the "switchover" procedure to go
forward. Conpl ai nant requests expedited review of its notions.
On August 6, 1990, the Kentucky Farmmorker Prograns, Inc., the
Party-in-Interest, filed an opposition to Conplainant's notion.
On August 13, the Gant Oficer filed an opposition to
Conpl ai nant's notion.

The Conpl ai nant m sconstrues the applicability of 20 CF. R
§ 633.205(e) (1990), which pertains to the inplenentation of an
ALJ's decision which is favorable to a successful non-selected
applicant for a Mgrant and Farnmworker Program grant pursuant to
the Job Training Partnership Act (JTPA or the Act), 29 U S C
§§ 1505-1781 (1982). That regulation would apply only if the
ALJ's decision were a final adjudicatory act. M July 11 O der
stayed the ALJ's decision, pending ny final determnation --
which will be the final adjudicatory act. The Act contenplates
Secretarial review of ALJ determnations, 29 US. C § 1576(b),
and its provisions control all JTPA regulations including Section
633. 205(e) .

The Order asserting jurisdiction in this case established a
briefing schedule for the parties. To the extent that
Conpl ai nant's notions require consideration of the merits of this
case, they will be considered and ruled on as appropriate in ny

final decision herein. Conplainant's "Mtion to Enforce



3
Regul ations Requiring Funding switchover” and "Renewed Mdtion to
Enforce Regul ations Requiring Switchover" are therefore DEN ED.

SO ORDERED.

Secrgyxary of Labor
Washi ngton, D.C
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